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would bear half the loss, stating that in case it would not do so the 
pending action would be permitted to proceed to trial and would neces- 
sarily result in a judgment in excess of the face of the policy. The plain- 
tiff refused to accede to this demand, the case was tried, and the employee 
recovered a judgment for $12,000. The insurance company thereupon 
paid $5,000, the face of the policy and refused to pay more. The plaintiff 
sued the insurance company for the balance. Held, plaintiff could 
recover. 

The liability of the guaranty insurer determined in accordance with 
the provisions of the policy, is, within the limit of the sum written in 
the policy, measured by the actual loss suffered by the insured. Vance, 
Insurance, p. 599. In London Guaranty & Accident Co. v. Mississippi 
Central R. Co., 97 Miss. 165, it was laid down that the liability of an 
employer's liability insurance company on a policy is fixed by the term of 
the policy. In Schmidt's Sons Brewing Co. v. Travelers Ins. Co., 244 Pa. 
286, it was held that an indemnity company, refusing to agree to a settle- 
ment which the insured could have procured and a judgment thereafter 
being obtained for a larger amount against the insured, was not liable for 
that part of the judgment above the amount of the policy and in excess 
of the settlement which it refused to accept. This differs from the prin- 
cipal case, in which the insurance company manifested bad faith and 
sought to coerce the insured into paying the very liability from which they 
had contracted to exonerate him. In the principal case the insurer spe- 
cifically bound itself to defend an action at its own cost or expense, should 
such action be commenced against the insured. Previous to such a time 
when the company would be bound under the specific terms of the con- 
tracts there was an implied or tacit obligation upon the insurer to act in 
good faith. The holding was probably based upon the breach of this 
implied obligation, thus allowing full damages for the resulting loss, 
although $7,000 in excess of the policy. 

G. S., Jr. 

Intoxicating Liquors — Sale on Unlicensed Premises — Executory 
Agreement for Sale. — Titmus v. Littlewood, 114 L. T. 614 (K. B. D.). — 
By Sec. 65 of the Licensing (Consolidation) Act, 1910, "a person shall 
not sell or expose for sale by retail any intoxicating liquor, unless he 
holds a justice's license for the sale of that intoxicating liquor, nor at any 
place except that for which the justice's license authorizes him to hold 
an excise license for the sale of that liquor," and any violation of this 
section is made an offense. Where an agent of the defendant procured 
an order from a customer at the latter's residence, receiving payment at 
the same time; and the defendant, in execution of the order, appropriated 
the liquor on his licensed premises, and had the liquor delivered to the 
customer, it was held in the trial court that a sale had been made at 
the customer's residence. On appeal, judgment was reversed. Held, the 
sale was not consummated at the customer's residence, but on the licensed 
premises of the defendant. 

A sale, which is a present transfer of the entire title for a considera- 
tion, is to be distinguished from an executory contract, since in the latter 



76 YALE LAW JOURNAL 

case no title passes immediately. Benjamin, Sales, p. 4. The decision of 
the English case is in accordance with numerous American cases. To 
constitute a sale of personal property, especially under a penal statute, 
there must be a transfer of title for a certain consideration. Orders for 
goods do not constitute a sale in and of themselves; but the place of 
sale is the place where goods ordered are set apart to be delivered to 
th purchaser. Coffeen v. Huber, 78 111. App. 455; Ferbracht v. Common- 
wealth, 96 Pa. 449. But there are cases which are in direct conflict with 
the preceding cases. Swift v. State, 69 S. W. (Tenn.) 326 held that there 
was a sale of liquor without license where the agent of parties licensed 
to sell liquor obtained orders in a county where his principals were not 
empowered to sell, although the liquor was shipped from the licensed 
premises. There is still a third possible theory to support in a con- 
sideration of this case, and under which a prosecution for violation of 
liquor statutes may be obtained. Where the defendant on receiving one 
dollar from a friend in a town where the sale of liquor was pro- 
hibited, purchased whiskey in a license town and delivered the whiskey 
to his friend in the first town, the court convicted the defendant for 
illegally selling liquor, on the ground that the sale was made in the town 
where the liquor was delivered. Thus, the place of sale was held to be 
the place where delivery of goods was made. State v. Johnson, 52 S. E. 
(N. C.) 273. 

J. I. S. 

Master and Servant— Workmen's Compensation— Accident or 
Disease— Death by Heatstroke.— Pyper v. Manchester Liners Lim- 
(1916) Ct. of App., Eng.— A stoker employed on a steamer navigating the 
Red Sea died of a heartstroke consequent upon a collapse while in the 
course of his employment. Held, that death was due to the voluntary 
submission to certain normal causes likely to affect the deceased, and not 
to an accident within the meaning of the Workmen's Compensation Act. 

English cases are irreconcilably divided on this subject. Fenton v. 
Thorley (1903) A. C. 443, holding that where a workman ruptured him- 
self by over-exertion it was an accident in the course of his employment, 
has had a profound influence on subsequent English decisions. Brinton's 
Limited v. Turvey (1905) A. C. 230, held that decision binding upon the 
Court, applying the definition of that case, that an "Accident in the 
Workmen's Compensation Act means any unexpected or unintended result 
which causes personal injury." Thus it was held that a workman who 
was sorting wool and was infected with anthrax by a bacillus from the 
wool entering his eye, was injured by an accident. Ismay, Imrie & Co. v. 
Williamson (1908) A. C. 437, on the very question of death caused by 
a heatstroke in the stoke-room of a steamer, held death due to an acci- 
.dent. See Bryant v. Continental Casualty Co., 182 S. W. (Tex.) 672, 
holding the same as to sunstroke. Maskery v. Lancashire Shipping Co., 
7 B. W. C. C. accords. A very recent American decision, N. Y. Work- 
men's Compensation Com. in re Patrick Fennelly, File 14876, held that 
where a puddler in an iron factory fell and was injured, as a result of 
a fainting spell brought about by overheating, his injury was accidental. 



